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October 1,-2003

Cultural Resource Designation Request

at the Main Street end of them located near the northern property line of Fire Station Number One
and exiending westward to Abel Street a Milpitas Cultural Resource,

Application of request to designate the two rows of Siberian elm frees, the driveway between them, and the
culvert

Whereas these elms are natned the "0’ Toole Blms" after John O Toole an early pioneer in M ilpitas, who ig

believed 1o have planted them 1o line his driveway; and

Whereas the driveway between the O°Toole Elms once Jed from Main Street (then County Road Number
_Ore or Mission Road) up (0 the O’ Toole mansion once located on county property named for the trees: and

Whereas the O'Toole Elms have exisiod for over 130 years in an unprofected and unmaintained state subject
to the destructive forces of humans and nature for alf that time; and

Whereas irreplaceable remnanis of the carly history of Milpitas like the O’Toole Elms property are rapidly
being lost in the present planned development of the remaining open space within the city limits; and

Whereas the driveway, cutvert, and the O’ Toole Elms are now wholly located on property of the City of
Milpitas; and

Whereas the driveway, culvert, and the O Toole Elms meet desigriation crileria under Chapter 4, Title XI of
the Milpitas Municipal Code in the "Cultural Resources Preservation Ordinance" of the City of Milpitas
(Ord. 226 (part), 4/16/85).

Therefore, the Parks, Recreation, and Cultural Resources Commission recommends that the City Council
for the City of Milpitas designate the O’ Toole Hlms, driveway and culvert as cultural resources to be
protected, recognized, and enjoyed by all the citizens of the city,

b

Respectfully submitted:

Steve Munzel, Chairperson
Parks, Recreation, and Cultural Resources Commission



UNAPPROVED MINUTES
CITY OF MILPITAS
PARKS, RECREATION AND CULTURAL RESOURCES COMMISSION

Minutes: . Regular Meeting of the Parks, Recrea.tmn and Cultural Resources Commission
Date of Meeting: November 3, 2603

Place of Meeting; Mﬂp}tas Commnmnity Center, 457 E, Calaveras Blvd. Conference Room

L Call to Order ' ' Chairperson Munzel called the meeting to order at 7:00 PM

IL Flag Saluie The Chair led the Commission in the Pledge of Allegiance

IM, Roll Commissioners Presenﬁ: Gili, Krommenhocls, MacKenzie, MeGuire; Mohsin,

Munzel, Tuason and Alternate Leonard .
Cominissioners Absent: Alternate Ku

City Staff Present: Bonnie Greiner, Recreation Sarviéf;s Manager; Kim Duncan,
Tunior Plarmer; Kerrilyn Ely, Recreation Services Supervisor] Jennifer Tagalog,
Recording Secretary;

City Council Liaison Present: Council Mentber Pelanski
. Guests: Jonathan Ford and Mayor Bsteves
I¥. Alfernates ___. Alternates were not saéted.

V. Agenda MOTION to approve the agenda for November 3, 2003, meeting as submitted,
M/3: Gill, McGuire

Ayes: (8) Gill, Krommenhock, MacKenzie, MeGuire, Mahsin, Munzel Tuason

VI Minutes MOTION to approve the minutes for October 6, 2003, meeting as submitted.
M/S: Mohsin, Krommenhocik
All Ayes

VIL Citizen’s Forum  Mayor Esteves expressed his appreciation to the Commission for their active
involvement and attendance at the Parks, Recreation and Cultural Resoutces
Commission meetings.

Mike Baker, Milpitas Youth Soccer President, thanked the Commission for their
support and grant funding, which was used to purchase goals, He announced
that on November &, 2003, the Organization would be celebrating a Soccer
Volunteer Appreciation Day. He also requested to provide a 10-minute
overview of the past season at the next Commission meeting,

VIIL. Amnouncements/Correspondence

‘Bonmnde Greiner, Recreation Services Manager, asmounced the following;

- Veteran's Day Ceremony will be held on Tuesday, November 11, 2003, at
9:00 a.m. at Veteran's Memorial in the Civic Center Plaza.

- Milpitas Community Band Concert will be held Friday, Novembar 21,
2003, at 7:30 p.m. at the Cornmunity Cexnter,

- T101{Ets go on sate for Milk & Cookies with Santa on November 12%, The
event will be held on Saturday, Decemmber 13, 2003, at 10 aum. and | p.om



- Tree Lighting Ceremony will be held on Monday, December 1% at 7:00 p.n
at City Hall, :

- The December Parks, Recreation and Cultural Resources meeting will be
held on 2™ Monday, December 8, 2003, at the Community Center
Auditorium., , '

IX. Public Hearing
1. O’Toole Eims Public Hearing (Kim Duncan, Junior Pianner)

Proposed designation of the O'Toole Elms (also known as the Elmwood trees)
as “Cultural Resources Site,” located between South Main and South Abel
Streets, just north of the Main Fire Station,

MOTION to open the Public Hearing,
M/S: Gill, McGrire
All Ayes

Commissioner McGuire explained that Bob Burrell, would be a great resource
of photos for the O*Toole Blms.

MOTION to close the Public Hearing,
M/S: Krommenhock, Mohsin
All Ayes

MOTION to move forward to proceed with adding the O"Toole Elms as
- “Culiural Resources Site” by forwarding this Ttem for Planning Commission and
City Council consideration. '
M/S: Krommenhoek, Tuason
All Ayes

¥. New Business

1. Youth Sports Grant Assistance Fund — Michael DeJesus and Sara
Sayasane (Kerrilyn Ely, Recreation Services Supervisor)

On June 17, 2003 the Milpitas City Couneil approved and appropriated

$10,000.00 for the Youth Sports Assistance Fund for the 2003-2004-budget

year. Included in the Commission packet for review and consideration were two
- (2} Youth Sports Assistance applications:

The first Individual Youth Sporis Assistance Fand Application was received
from Michael Delesus, requesting $500.00 to offset cost of comnpeting in the Las
Vegas Baseball Academy in Las Vegas, Nevada on October 31 - November 2,
2003, '

+ The Delesus family was in. attendance at the meeting representing the
application.  ~ . | . .

This application falls within the guidelines, under the section, “Eligibility for
Individuals”, page 1, item #6 states; “As an event occurring where additional
funding is required for a special event where participants are advancing beyond
the normal spectrum of league play, hence causing additional expenses.”

There was a balance of §3,050.00 in the 2003-2004 Youth Sporfs Assistance
Fund, '
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Chapter 4
CULTURAL RESQOURCES PRESERVATION
 PROGRAM
Sections:

X1-4-1.00  General Objectives
¥1-4-2.06  Purpose :
X1-4-3.00  Area of Application
%¥-4-4.00. Definitions
%X3-4-5.00 Parks, Recreation and Cultural

Resources Commission
%1-4-600  Powers and Duties
X1-4-7.00  Designation Criteria
X1-4-8.00  Designation Procedures
X1-4-9.06  Permits
K¥-4-10.0¢ Permit Procedure
X1-4-11.0¢ Ordinary Maintenance and

Repair

C XL4-12.00  Showing of Hardship
XI-4-13.00 MNotices |
XI-4.3400 Appedls
HE-4-1500 Rules and Regulations
¥XE-4-1600 Violations '
Ki-4-1700 Violation a Public Nuisance
Xi-4.1800 Stop Work Orders
X¥-4-18.00 Civil Pénalty
¥1-4-20060 Remedies Cumulative
H1-4-2000  Severability
KI-4-2200 Citation
HE4-1.00  Gemeral Objectives

Milpitas is a community with a rich historical and
cultural heritage. The prics of rapid growth has been

This Chapter seeks to balance the needs of the.
community for preservation and . the needs of the
cornmunity for development by:

a. The creation of a Patks, Recreation and Cul-

' tural Resources Conunission;

b. A hearing procedure ailowing the iﬁventory
of aud classification of comumunity cultural resourc-

' es;

¢. A permit procedure to allow guidance to
owners in the preservation of valuable cultural as-
sets: and ‘

d. To provide provision for a reasonable time
during which cultural assets (that might otherwise
be lost) can be acquired for preservation by interasi-
ed individuals or organizations; and

e. Utlizing statutes and ordinances heretofore
or hereafter enacted providing for the preservation
of cultural assets;

f. The recognition of the right of a landownex

t© develop property on which cultural dssets are

located if there are no practical preservation alterna-
tives available, (Ord, 226.2 (part), 8/4/92; Ond. 226,
4/16/85)

E1-4-200 Purpoese =~ 7

The purpose of this Chapter is to promote the
public health, safety, and general welfare by provid-
ing {or the identification, protection, enhancement,
perpetation, and use of improvements, buildings,
structures, signs, ohjects, features, sites, places, and
ateas within the City and its ‘unincorporated sphere

"of influence that reflect special elements of the

the untimely alteration, demolition or removal of

buildings that are a part of that history and heritage.

Historic buildings and historic sites might be pre-

served. and incorporated into the development of

{and if the owner and the commmunity are aware ol
their value, Historic bulldings and sites about to be

altersd, demolished, removed or eradicated may be

saved (by purchase, lease, rehabilitation or other-
wise) through the efforts of interested owners or
community groups if there were a reasopable oppor-

tunity to do so. '

{Milpitas 10-85)
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City’s architectural, artistic, cultural, engineering,
esthetic, historical, political, social, and other heri-
tage for the following reasons:

a. To safeguard the City’s heritage as embodied
angd reflected in such resources; )

b. Toencourage public knowledge, understand-
ing, and appreciation of the City’s past;

¢. To foster civic and neighborhood pride and
a sense of identity ‘based on the recognition and use
of cultnral resources; )

- d. To promote the enjoyment and use of cultural

resources appropriate for the education and recre-
ation of the people of the City;
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e. Topreserve diverse and harmonious architec-
tural styles and design preferences i‘eﬂecting phases
of the City’s history and to encourage complementa-
ry design and construction;

f. 'To profect historic trees and piants;

g. To enhance property values and to increase
. ¢conomic and financial benefits fo the Clty and its
inhabitants;

h. To protect and enhance the City’s attraction
10 tourists and visitors (thereby stimulating business
and industryy;

. To identify as early as possible and resolve
conflicts between the preservation of cultural re-
sources and aliemative land uses;

} To integrate the preservation of cultural re-
sources and the extraction of rclevant data from
such resources inio public and private land manage-
ment and development processes;

ke, To conserve valuable material and energy re-
sources by ongoing vse and maintenance of the
existing built environment. (Ord. 226.1 (A)(D),
11/7/89: Ord, 226 (part), 4/16/85)

%1-4-3.00  Area of Application

This Chapter shail apply to al! cultural resources
within the~€ity of Milpitas. (Ord, 226 (part),
4/16/85)

X1-4-4.00  Definitions

4.01 “Alteration” means any exierior change or
modification, through public-or private action, of
any cultural resource or of any property located
within an historic district including, but not limited
to, exterior changes to or modification of structure,
architectural details or visual characteristics such ag
paint color and surface texture, grading, surface
paving, new structares, cufting or removal of trees
and-other natural features, disturbance of archeologi-
cal sites or areas, and the placement or removal of
any exierior objects such as signs, plaques, light

fixtures, street furniture, walls, fences, steps, plant- .

ings and landscape accessories affectmg the exterior
visual quahhes of the property.

4.02 “Commission™ means Parks, Recreation and
Cultural Resources Commission.

4.03 “Cultural resource” means improvements,
buildings, structures, s:gns, features, sites, places,
areas ot other objects of scienfific, acsthetic, educa-
tional, cultural, architeetural, or historical signifi-
cance to the citizens of the City,

4.04 “Exterior architectural feature” means the
archifectural , elements embodying style, design,
general arsangement and components of ali of the
outer surfaces of an improvement, including but not
limited to the kind, color, and texiare of the build-
ing materials and the type and siyle of all windows;
doors, lights, signg and other fixtures appurtﬁnam e
such improvement.

4.05 “Historic district” means aty area contain-
ing improvements which have a special character,
historical intersst or aesthetic value or which Tepre-

“sent one or more architectural periods or styies

typical of the history of the City, and Which im-
provements constituie a distinet section of the City
that has been designated an historic district pursuant
to this Chapter.

4.06 “Improvement” means any bmldmg., struc-
ture, place, parking facility, fence, gate, wall, work
of art of other object constituting a physical betier-
ment of real properly, or any part of such better-
ment.

4.07 “Structure” (landmark, cultural resource,
historic structure} means any improvement that has
special historical, cultural, aesthetic or architectural
character, iriterest or value as part of the develop-
ment, heritage or history of the City, the State of
California, or the nation and that has been designat-
ed pursuant (o this Chapter,

4.08 “Site” (historic site, cultural resource siie,
landmark site), means a parcel or part thereof on
which a cultural resource is situated and any abut-
ting parcel or part thereof constitusing part of the
premises on which the cultural resource is situated,
and which has been designated a designated site
pursuant to this Chapter, Site includes historic trees
and plants.

4,09 “Object” means a material thing of func-
tional, aesthetic, cultural, symbolic or scientific
value, usually by design or nafure movabie,

(Milpitas .93
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4.10 “Preservation” means the identification,
study, protection, restoration, rehabilitation oF en-
hancement of cultural resources. (Ord. 226.2 (paii),
8/4/92; Orgd. 226 (part), 4/16/85)

Parks, Recreation and Cultural
Resources Commission

501 There is hereby established in fhe City a
Parks, Recreation and Cultural Resources Commis-
sion (hereinafier referred to as the Commission)
consisting of nine (9) unpaid members appointed by
the Mayor and approved by the ‘City Council.

502 The members of the Commission should
include members of preservation related organiza-
tions such as historical societics, museums, heritage
groups and civic clubs, as well ag members of pro-
fegsional bodies such as licensed architects, attor-
neys, and urban planners. Al members must have
a demonstrated interest in and knowledge of the
coltural heritage of the City.

503 The appointment of the members of the
Commission stall be for a three (3) year na. '

504 Inthe event of 4 vacancy occurming during
the term of a member of the Commisgion, the May-
or shall make an inferim appointment 10 fill the
unexpired term of such member subject fo the ap-
proval of the City Council, (Ord. 226.2 (part),
p/4/92: Ord. 226 (part), 4/16/35)

X1-4-5.00

¥i-4-6.00  Powers and Duties

"he Board shall have the following powers and
duties: o

6.01 Propose io the City Council criteria for and
conduet or cause to be conducted a comprenensive
© qurvey of propeities within the boundaries of the
City. Publicize ‘and periodically update survey re-
sukts,

6.02 Propose specific guidelines for the designa-
{ion of cultural resources including landmarks, land-
mark sites, and historic districts.

6.03 IMaintain a local register of cultural resourc-
es including historic districts, landmark sites, and
jandmarks within the City.

6.04 Propose standards to be used by the City of
Milpitas in reviewing applications for permits to

(Milpitas 7-93)

construct, change, alter, modify, remodel, remove,
or significantly affect any culfural resource,

6.05 Recommend to the City Council the pui-
chase of fee or less-than-fee interests in property for
purposes of culfural resource preservation.

6.06 Investigate and report o the City Council

-on the nse of various federal, State, Jocal, or private

funding sources and mechanisms available to pro-

mote cultural resource preservation in the City.

586

6.07 Cooperaie with Local, County, State and
Federal Governments in the pursuit of the objectives
of historic preservation,

. 6.08 Keep minuies and records of ail meetings
and proceedings including voting records, aten-
dance, resolutions, findings, determinations and
decisions. All such material shall be public record.

6.00 Render advice and guidance, upon the re-
quest of the property owner of occupant, on the
restoration, aligration, decoration, landscaping or
maintenance of any cultural resource including
landmark, landmark site, historic district, or neigh-
boring properiy within public view. o ,

6.10 Participate in, promote, and-conduct public
information, educational, and interpretive programs
pertaining to cultural resources.

6.11 Recommend to the City Council the officidl
recognition of sites, buildings, landscape features,
etc., located in the City’s unincorporated sphere of
influence as cultural resources and notify the appro-
priale County agencies and commissions of such
recognition,

6.12 Petform any other funciions that may be
designated by resolution or motion of the City
Council. (Ord, 226.1 (A)(2), 10/18/89: Ord. 226
(part), 4/16/85)

¥1-4-700  Designation Criteria

For the purposes of this Chapter, an improvement
may be designated a cultural resource by the City
Council, and any area within the City may be desig-
nated an historic district by the City Council pursu-
ant to Section XI-4-8.00 if it meets the following
criteria: '

[



, CULTURAL RE

A, It exemplifies or reflects special elements of
- the City’s cultural, social, economic, political, aes-

thetic, engineering, or architectural history; or

B. Itisidentified with persons or events signifi-
cant in local, State, or national history; or

C. 1t embodies distinctive characteristics of a
style, type, period, or method of construction, or is
a valuable example of the use of indigenous materi-
als or craftsmanship; or

[, 1t is represemative of the notable work of a
builder, designer, or architect. (Ord. 226 (part),
4/16/83)

KI-4-8.00  Designation Procedures

Cultural tesources and historic districts shall be
established by the City Council in the following
mannes:

8,01 Any person may request the designation of
an improvement as a cultural resource or the desig-
nation of an historic district by submitting an appli-
cation {or such designation to the Commission, The
Planning Commission or City Council may also
initiate such procéedings on their own motmn by
request to the Commission. :

8.02 The Commission shall conduct a study of
the propmcd designation as it may require as to its
appropriateness for consideration. The Commission

shall schedule a public hearing within sixty (60) -

days of the submission of the application.

8.03 No building, alteration, demolition or re-
moval permits for any improvement, building or
structure within the proposed historc distrdet or
relutive to a proposed cultural resource shail he
issued pending the determination by the City Coun-
cil under this Section,

8.04 In the case of a proposad cultural resource
and cultural resource site, notice of the date, piace,
time and purpose of the hearing shall be given by
first ctass mail to the applicants, owners, and occu-~
pants of the improvement at least ten (10) days prior
to the date of the public hearing (using the name
and address of such owners as shown on the latest
equalized assessment rolls) and shall be advertised
once in a newspaper of general circulation in the

JRCES PRESERVATION PROGRAM

City at least ten (10) days prior to the date of the
public hearing.

8.05" In the case of a proposed historic district,
notice of the date, place, ime and purpose of the
fiearing shall be given by first class mail to the
applicant, owner and, occupant of all properties
within the proposed district at least ten (10) days
prior to the date of the public hearing (using the
name and address of such owners as shown on the
larest equalized assessment rolls) and shail be adver-
tised once-at least ten {10} days prior to the date in
a newspaper of general circulation in the City.

8.06 At the conclusion of the public hearing, but
in no event more than thirty (30) days from the date
sei for the initial public hearing for the designation
of & proposed culfural resource or historic district,
the Commission shall recommend approval (in
whole or in part) or disapproval (in whole or in’
part) of the applicaiion in writing.

8.07 Uponreceipt of the recommmendations of the
Commission, the Planning Commission shall review
them for the sole purpose of determining whether
they are in conformance with the general plan and
with any applicable specific plan (including zoning).
The Planning Commission shall report thereon to
the City Council within thirty (30) days of the re-
ceipt of the recommendations of the Commission,
The Planning Commission may, but shall oot be
required to, make any additibnal recommendations
relating to the application that it desires and that it
believes are relevant to the consideration of the
application by the City Council.

8.08 The City Council, within thirty (30) days
of receipt of the recommendations from the Com-
missiof, shall approve the application (in whoie or
in part),-or shalt diéapprove it (in whole or in part).
Its decision shall be final.

8.09 Failure'to send any notice by maii to any
properly owner where the address of such owner is
not on- the last equafized nssessment roll shall not
invalidate any proceedings in connection with the
proposed designation.

8.10 The Councii may establish a fee for the
filing of applications under this Section, No fee

(Milpitas 2-53)
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shall be paid for applications filed by the Comumis-
sion or Council.

8.11 'Fhe provisions of this Sccﬁon ars 1ot sub-
ject to appeal except the application of the provi-
sions of Subsection 8.03 in a given case.

£.12 When a recognized cultural resource is an-
nexed to the City, it must be designated as a cultural
resource in accordance with this Section before it is
subject to the permit procedures of this Chapter.
(Ord. 2262 (parl), 8/4/92; Ord, 226.1 (A)(3),
10/18/89: Ord. 226 (part), 4/16/85)

K1-4-9.00 Permits

1t is unlawful for any person to tear down, de-
mnolish, construct, alier, rerpove, Or relocate any im-
provement, or ainy portion thereof, which has been
designated a cultural resource or cultural resource
sile pursuant 1o the provisions of this Chapter, or
which lies within an historic district so designated
pursuant to the provisions of this Chapter, or to alier
in any manner any exterior architectural feature of
such a cultural resource, cultural resource site or
improvement within such an historic distriet, or to
place, erect, alter or relocate any sign within such
an historic districl or on such a cultural resource or
cultural resouree site, without first obtaining a per-
it to do so in the manner provided in this Chaptes,
nor shall the Building Department or Planning Com-
mission grant any permit to carry out such work on
a cultural resource or cultural resource site or withis
an historic district, except in conformity to the pro-
visions of this Chapter. (Ord. 226 (part}, 4/16/85)

Xi-4-10.00 Permit Frocedure

10.01 The Chief Building Inspector shall report
to the, Commission any application for a permit to
work on a cultural resource, cultural resource site or
within an historic district which has been designated
as such pursuant to the provisions of this Chapter.

10.02 The application shall be accompanied by
such fees as have heen established by the City and
by such materials as are required by the Commis-
sion and as are reasonably necessary for the proper
review of the proposed project including, but not
limited to, side elevations, exterior drawings, site

(Milpitas 2-93)

plan, materials samples, photographs, historical data,
filustrations of proposed grading or drainage, land-
scaping plans, and line drawings of adjacent proper-
ties,

10.0%  Within thirty (30) days of the filing of a
compieted application with necessary fees and mate-
rials, the Commission shall review the same and
make .a recommendation 1o the City Council as to
whether the permit shafl be granted, granted condi-
tionally or denied. ‘

'10.04 All applications must be signed by all
gwners of the real propetty on which the cultural re-
source is located who shall verify under penalty of
perjury that the applicaiion lists the names and
addresses of ali owners.

10.05 In determining its recommandauon the
Commission shali consider the following:

a) In the case of a designated cultural resource,
whether the proposed work would detrimentally
alter, destroy or adversely affect any exterior au,m-
fectural feature; of

by In the case of any property located w1th.m an
histotic district whether the proposed construction,
removal, rehabilitation, alteragon, remodeling, exca-
vation of exterior alieration conforms to any pre-
scriptive standards as adopted by the Commission
or by the City, and does aot adversely affect the
character of the district; or

¢} In the case of construction of a new improve-
ment, building or structure upon a cultural resowrce
site, whether the exterior of such improvements will
not adversely affect and will be compatible with the
exiernal appearance of existing designated improve-
iments, buildings and structures on $aid site,

The Commission shall make findings of facts and
reasons relied on in reaching its recommendation.

10.06 Upon receipt of the recommendations of
the Commission, the City Council shall hold a pub-
lic hearing. Notice of said hearing shall be given at
Jeast ten (10) days before the hearing by:

a) Certified mail to the owners of the real prop-
erty or which the cultural resource is located and fo
any other person named as an applicant on the ap-
plication as said names and addresses appear on the
application;

588
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b) Certified mail to the owners of any real prop-
erty located within three hundred (300). feet of the
real property on which the cultural resource is locat-
ed as said owners appear on the last equalized as-
sessment roll in Santa Clara County;

¢) Certified mail to the owners of any real prop-
erty in any historical district in which the cultural
resource is located as said names and addresses
appear on the last equalized assessment roll in Santa
Clara County,

d) Certified mail to any person or organization
who has filed a request in writing for hearing notice
with the City Clerk and Chief Building Inspector
within the yéar imiediately preceding the filing of
the permit application;

e) By advertising at least one (1) time in a

newspaper of general circulation in the City of
Milpitas, .

10.07 At the conclusion of the public hearing,
the City Councif may grant the permit forthiwith or
it may delay the granting of a permit for a period of
time not to exceed one hundred eighty (180) days.
fn graating a permit (whether immediately 'or de-
layed), the Council shal} be empowered to impose
reasonable conditions to protect the character of
appearance {whether interior or exterior) of the
resource or of the neighborhood or district in which

-it s located, Provided, however, no permit shall be
granted in violation of any applicable statute, ordi-
nance, resolution, regulation, code or design criteria.
Provided, further, the grant of a permit herennder
shall not constitute a waiver of any requirement of
any other statute, ordinance, resolution, regulation,
code or design criteria.

10.08 The purpose of the delay in the issuance
of the permit {s to pive any person or organization
an opportunity to negotiate with the owner or own-
ers of the subject of the permit for its preservation
(through purchase, lease, dedieation or otherwise).

10.09 The City Council shall be empowered to
extend the time during which 4 permit cannot be is-
sued for one hundred eighty (180) days in addition
to the peried provided in Subsection 10.07 of this

Chapter upon showing satisfactory to the Council

that the party requesting the delay:

JRCES PRESERVATION PROGRAM

a) Has undertaken good-faith negotiations with
the owner or owners of the subject of the permit for
its preservation; -

b) Will assufe its preservationn in accordance
with the decision of the City Council;

¢) Has adequate resources with which to pur-
chase, lease or otherwise acquire thie subject of the
permit from the owner or owners thereof. (Orc.
226.2 (pact), 874192, Ord. 226 (part), 4/16/85)

Ordinary Maintenaace and
~ Repair

Nothing in this Chapter shall be construed 1o pre-
vent the ordinary maintenance or repair of any exte-
rior architectural feature in or on any property cov-
ered by this chapter.that does not involve a change

X1-4-11.00

in desipn, material or external appearance thereof,

nor does this Chapter prevent the constraction,
reconstruction, alteration, restoration, demolition oz
removal of any such feature when the Chief Build-
ing Inspector certifies that such action is required
for the public safety due to an unsafe or dangercus
condition which cannot be rectified through the use
of the California Historical Building Code. (Ord.
226 {part), 4!16/&5)

XI-4-12.00 Showing of Hardship

The City Councii need not disapprove an appiica-
tion for permit o carry cut ‘any proposed work in
an historic district, or on a cultural tesource or
cultural resource site, if the applicant presents clear
and convincing evidence of facts demonstrating to
the satisfaction of the City Council that such disap-
proval will work immediate and substantial hardship
on the applicant because of conditions peculiar to
the person seeking to carry out the proposed work,
whether this be properly owner, tenant or residest,
or because of conditions peculiar to the particular
improvement, building or structure or other feature
involved, and that failuze to disapprove the applica-
tion will be consistent with the purposes of this
Chapter. If a hardship is found to exist under this
Section, the City Council shall make a written find-
ing to that effect, and shall specify the facts and

Milphas 2.03)
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reasons relied upon in making such finding. (Ord.
226 (patt), 4/16/85)

¥1-4-13.00 Notices

Uniess otherwise provided hesein, all notices shall .

be given and all hearings shall be held pursuani to
the provisions of Chapter 20 of Title T (Standard

Procedures) of the Milpitas Municipal Code. (Ord.
226 (part), 4/16/85)

X1-4-14.00 Appeals _

Except s otherwise provided by {tis Chapter and
where hearing on the matter i8 not otherwise re-
quired to be had by the Council, any person ag-
erieved by a decision of any officer ot deparunent
of the City of Milpitas may appeal o the City
Council pursuant to the provisions of Section 5 of
Chapter 20 of Title 1 (Standard Procedures) of the
Milpitas Municipal Code, (Ord. 226 (part), 4/16/85)

*l-4-15.00 Rules and Regulations

The City Council shall have the power 10 egtab-
lish reasonable rules and regulations consistent with
the: provisions of this Chapter and for the purpose
of the administration and enforcement of the provi-
sions of this Chapter, (Ord. 226 (parf), 4/16/85)

Xi-4-16.0¢ Violations

It shall be untawful to violate any of the provi-
sions of this Chapter. Any person violating any of
the provisions of this Chapter or failing to do any
act herein required of said person shall be guilty of
an infraction and, upon conviction, shall be pua-
ished In necordance with the penaliies sot forth in
Section 1-1-4.09-1 of the Milpitas Municipal Code.
~ (Ord. 226 (part), 4/16/85)

¥1-4-17.00 Violation a Public Muisance

_ The violation of this Chapter is tiereby declared -

to be a public nuisance, and the Aftorney for the
City of Milpitas shall, upon order of the City Coun~
¢il, commence action or proceedings for the abate-
ment or removal or enjoinment thereof in the man-
ner provided by taw. (Ord. 226 (part), 4/16/835)

QMiipites 2-93)

¥1-4-18.00 Stop Work Orders

Whenever any work is being done contrary 1o the
provisions of this Chapter, the Chief Building In-
spector may order the work stopped by notice in
writing served on any petson engaged in the doing
of such work or in the causing of such work 1o be
done; any person shall forthwith stop such work
until authorized if writing by said Chief Building

. Inspector lo proceed with such work. (Ord. 226

(part), 4/16/85)

Xi-4-19.00 Civil Penalty

Every person causing or underiaking the alter-
afion, moving or demolition of a designated cultural
resource ot intentionally damaging or destroying a
designated cultural resource, or any part thereof,
shall be subject to a civil penalty in a sum not to
exceed Five Thousand Dollars ($5,000,00) in 2 civil
action in & couri of competent jurisdiction and o
reasonable artorney fees Lo be fixed by the Coust.
Any civil penalty recovered shall be used by the
City of Milpitas for {he protection or preservation
or agquisition of culfural resources. (Ord. 226 (paxt),
4/16/85)

%1-4-20.00
See 1-1-4.11

Remedies Cumulative

%1-4-21.00
See 1-1-4.12

- Severability

%1-4-22.00 Citation

This Chaptoer is enacted as Chapter 4, Tiile ¥1, of
the Milpitas Municipal Code and MRy be pleaded
and cited as such or a$ the “Cultural Resources
Preservation Ordinance” of the City of Milpitas.
(Ord. 226 (parl), 4/10/83)



Close Public Hearing on
Ytem Nos. 3,4,5,6 and 7
and continne Item No. 2 1o
no date certain

Motion to close the pubhc hearing on Item Nos. 3, 4, 5, 6 and 7 and continue Item No. %
o no date certain.

MIS: Lalwani/Mochsin
AYES: 7
NOES: 0

Motion to eipprove the consent calendar on Consent Item Nos. 2,3,4,5,6,7and g,

.)‘..2

4

ADMINISTRATIVE ITEM NO. AD2003-16: Propossd Cultural Resource Siie
designation of the ‘Q*Toole Elms located between South Main and South Abel
Streets, north of the Main Fire Station (APN: 086-11-013 & 086-11-008). Project
Planner; Kim Duncan, (408) 586-3283. (Recommendation: Continuance to coinside
with the public hearing for the KB development) '

USE PERMIT NQ, UP2003-49: A request to locate a church in the Single Family
Residential District at 297 Autrey Street (APN: 026-03-029). Applicant: Living
Water Baptist Church. Project Planner: Troy Fujimoto, (408) 586-3287. (PJ#
2358) (Recommendation: Approval with Conditions)

USE PERMIT NO. UP2003-43: Request to operate a restaurant and bakery
without providing 9 required parking spaces located at 273 West Calaveras
Boulevard (APN: 022-25-042). Applicant: Harry Kho, Project Planner: Kim

~ Duncas, (408) 586-3283. (PT# 2351) (Recommendation. Approval with Conditions)

: i3 S

+6

*7

g

USE PERMIT NO. UP2003-47: Request to operate a cafe, Starbuck's, with 34
indoor and 13 outdoor seats without providing thirteen (13) required parking spaces
at 1487 Landess Avenue (APN: 088-35-011). Applicant: Zeden Jones. Project
Planner: Staci Pereira, (408) 586-3278. (PJ# 2357) (Recommendat:on Approval
with Conditions)

USE PERMIT NO. UPZ003-50: A request ta locate a 72 seat take-out restaurant,
including outdoor seating, in the Town Center District (TC) at 70 North Miipitas
Boulevard (APN: 028-12-021). Applicent: Panda Restaurant Group. Project
Planner: Troy Fujimoto, (408) 586-3287. (PJ# 2359) (Recommendation: Approval
with Condiiions)

USE .PERMIT NO, UP2003-53: A request fo permil an cxisting legal non-
conforming restaurant, Tagueria Las Vegas,. with 28 seats (20 indoor and 8 outdoor)
with sale of beer and wine at 1417 North Milpitas Boulevard (APN 22-02-009).
Applicant: Francisco & Jesus Rodriguez, Project Planmer: Staci Pereira, (408) 586-
3278, (PI #2361) (Recommendation: Approval with Conditions)

S-ZONE APPROVAL AMENDMENT (SA2003-165): A request to remove 457
young, diseased trees, to be replaced with 368 new trees for a net loss of 89 trees
on-gite at 400-940 McCarthy Boulevard (APN; 022-29-034 & 035). Applicant:
LCM. Project Planner: Troy Fujimoto, (408) 586-3287. (Recommendation:
Approval with Conditions)

APPROVED
PLANNING COMMISSION MINUTES’
' January 14, 2004
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VIL <
APPROVAL OF
" AGENDA

VITE, }
ELECTION OF
OFFICERS (VICE
CHAIR)

IX.
CONSENT CALENDAR. .
Item Nos, 3,4,5,6,7 and 8

Conunissioner Lalwani welcomed the new Commissioners and noted that it is quite
historic that this is the {irst time that the Commission has three women Comimissioners
that would bring more nurturing to the Commission,

Commissioney Giordano asked Chair Nitafan to follow suit with the City Council and
adjourn in memory of Michael Mihalakis, who was killéd in Fraq.

Chair Nitafan noted that since Cliff Williams is no longer on. the Planning Commission,
there is a vacancy for the 50 anniversary committee and he will be taking that position.
Chair Nitafan also wished everyone a Happy New Year.

Chair Nitafan called for appfoval of the agenda.
There were no changes from staff.

Motion to approve the agenda as submitted.
M/S: Giordano/Galang

AYES 7

NOES: 0

Chair Nitafan opened up nominations for Vice Chair.
Commissioner Sandhu nominated Commissioner Lalwani for Viece Chair and
Cormmissioner Galang seconded the nomination.

Cornissioner Lalwani accepted the nomination.

)

- There were no other nominations for Viee Chafr so Commissioner T.alwani is now the

Vice Chair,

Chair Nitafan asked whether staff, the Commission, or anyone in the audience wished to
remove or add any items to the consent calendar.

Mr, Lindsay noted a change to the recommendation of Agenda Item No. 2
(Administrative Item No. AD2003-16 — O'toole Elms). Mr. Lindsay explained that staff
has received an arborist’s report addressing the current status of the elm trees, which is
not good. He explained that KB homes are proposing to construct a public park within
the elm growth, and staff is requesting more time o consider the report in conjuction
with the proposed land use. The public will be renoticed and the item will be continued
to coincide with the KB hearing. ¢

The commission agreed to put Agenda Item No. 2 on consent with the modified
recommendation.

Chair Nitafan opened the public hearing on Consent Item Nos. 2, 3,4, 5, § and 7.

There were no speakers from the audience.

. APPROVED
PLANNING COMMISSION MINUTES
January 14, 2004
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4, ADMINISTRATIVE
ITEM, NO. AD2003-16:
General Plan conformance of
the O’Toole Elms,
Applicant: City of Milpitas.

Vice Chair Garcia disagreed that staff defines a balloon as a big Santa Claus and he
thinks of a balloon as helium filled, Ms. Heyden said that the definition encompasses all
of the descriptions that Vice Chair Garcia just mentioned.

M, Carrington noted that the City has a maximum height limit of balloons at 50 feet, so
it would be far below the legal flying height for planes. Also the definition for balloons
is any large over 3 cubic feet in size inflatable hot, cold, or helium filled balloon that is
used as an advertising device for any promotional event, The task force wag trying to
allow residents and commercial businesses to allow them to have a 50 foot maximum

height limit and that the balloons be tethered so he felt that the definition is adequate as
is.

Vice Chair Garcia agreed with the staff’s definition of a balloon and withdrew his
request.

Motion to recommend approval to City Coungil adopting ordinance No. 124,27,

M/S: Garcia/Galang
AYES: 5
NOES: ¢

Kim Duncan, Junior Planner, presented Administrative Item No. AD2003-16, General
Plan conformance of the proposed Cultural Resource Site designation of the O'Toole
Elms located between South Main and South Abel Streets. Ms. Duncan recommended

that the Commission find the designation of the O’Toole Elms in conformance with the
General Plan,

Vice Chair Garcia commented that every picture he sees of the O’toole elms has no
leaves and asked staff if the elms are still alive. Mr. Lindsay said the elms are in
extremely poor health and he has not seen extenstve foliage on the trees since his twelve
years with the City. Some historic photographs of the elms give a true picture of what
they used 1o look like and staff is excited about the opportunity of seeing a new grove

there that will replicate what the elms looked like in the 1800°s versus what it is looking
like today.

Vice Chair Garcia asked if there is an effort to make the frees healthy and is concerned
about designating the trees as a historical designation. Mr. Lindsay replied that the
recommendation to move forward is a site designation. The proposal from KB homes to
build a public park at the site, if that is approved by the council, would result in the
removal of existing trees and the replanting of new elm trees so that the grove could be
generated. Staff has several arborist reports that state the trees are beyond preservation

and that they should be removed, so there are no programs in place to make the trees
healthy.

Vice Chair Garcia asked staff to clarify the Commission’s vote to preserve seven elm
frees. Mr. Lindsay stated that the Commission is being asked to find the PRCRC
recommendation to the Council, which is being asked to designate the site as a cultural
resource in conformance with the general plan. The recommendation is not specifying
the number of trees. The recommendation is stating that the site of the grove has
significance with the City.

UNAPPROVED
PLANNING COMMISSION MINUTES
December 8, 2004
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Chair Lalwani opened the public hearing,

Don Peoples, President of Downtown Association, commented that there are a lot of
people that love the elm trees and hopefully they will be preserved in some form. IHe
felt it is important for them to be identified as a culfural resources and that it doesn’t
negatively impact the other projects. His office is close by and he can see the elms.
There are leaves in the spring but they fall off very quickly. He would like to see the
elms be identified as a landmark,

Close the Public Hearing Motion to close the public hearing,

M/S: Sandhu/Mchsin

AYES: 5

NOES: 0

Motion to recommend to Council 1o find the designation of the O’Toole Elms in
conformance with the General Plan.

M/S; Garcia/Sandhu

AYES: 5

NOES: 0

X The meeting was adjourned at 9:08 p.m. fo the next regular meeting of January 12,
ADJOURNMENT 2005. ' ‘ :

Respectfully Submitied,
James Lindsay
Acting Planning Manager
Veronica Rodriguez
Recording Secretary
UNAPPROVED .
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